
PLS 101 - Lecture 5

Okay.  Weíll start today, then, talking about the Constitution.  Before I 
start giving you what I have to offer, today Iíll answer any questions for you 
that you may have from the last time we met.  Anybody have any questions about 
anything?  Pretty much took care of the housekeeping issues.

All right.  Well, one of the things I wanted to mention when we talked 
about the Constitution, I wanted to also include something thatís in Article 
I, Section 9, about certain limitations placed upon the Federal government.  
And basically, these are three different limitations and you should know what 
these are.  One of which is that government, specifically Congress, cannot 
suspend a Writ of Habeas Corpus.  This is a very fancy way of simply saying 
that you cannot be arrested arbitrarily.  In other words, if you were 
arrested, this is supposed to be a mechanism to protect you.  It forces the 
government or, in this case, the police to bring you before a judge just to 
make sure that you are, in fact, being legally detained.  So the idea behind 
this is that you simply cannot be arrested by the government arbitrarily.  
There has to be a reason for that.

Besides that, Congress cannot pass something called a Bill of Attainder.  
And what this basically is is simply saying that the legislature cannot pass 
an act, some kind of decision here, that declares a person guilty of a crime.  
They cannot pass an act that declares somebody guilty of a crime and sets 
forth a punishment without any kind of benefit of a formal trial.  So again, 
some type of arbitrary action on the part of the legislature.  You donít see 
this really happening today, but at the time this was a concern among the 
Founding Fathers.

And then the third issue that youíll find in the book also says Congress 
cannot pass something called an ex post facto law.  An ex post facto law.  And 
the best way to describe this is essentially an ex post facto law will make an 
action considered to be criminal even though it was legal when it was 
performed.  In other words, making something that is legal retroactively 
illegal.  So simply the idea behind this is that they cannot pass a law that 
declares you guilty of a crime and at the time this action was committed it 
was considered legal at the time.

So these are some limitations that many of the Founding Fathers had 
expressed concern that said the Constitution should include some of these 
types of provisions that prevent government from usurping some of your rights.  
Just essentially a minor point, but I wanted to bring those up.

What I really want to get into is talking about changing the Constitution 
and how you go about amending the Constitution.  I think all of us would 
probably agree ó Iíll ask you.  Is it easy to change the Constitution or is it 
difficult to change the Constitution?  How difficult is it to change the 
Constitution?  Itís very difficult to change the Constitution.

Let me give you a fun fact here.  Over the past 230 years or so there have 
been over 10,000 proposed Amendments to our Constitution.  Over 10,000.  Since 
the founding of our nation, only 27 have made it, have actually passed out of 
10,000.  And technically speaking, really only 17, right?  Because the first 
10 came out with the Constitution when it was adopted and ratified.  So 
essentially if you back up the first 10 in the Bill of Rights, really since 
the adoption of the Bill of Rights only 17 since that period of time have 
actually made it into the Constitution. The last one that I had mentioned 
before that we adopted took place in 1992 and that prohibited Congress from 
raising its own pay in the same session. 



If you look at page 52 in the book, let me show you something real 
quickly.  This is worth looking up.  On page 52 it talks about the process of 
how the Constitution is amended.  I just want to bring something up for your 
information.  If you see the top two boxes you may want to take a pencil or a 
pen and just sort of draw a straight line among those two boxes there, from 
the left box to the right box, because that is a typical way in which the 
Constitution is amended.  Thatís the way you see it.  And what that basically 
says is what typically happens for the Constitution to be amended is that you 
have to have two-thirds members in both the House and the Senate have to 
approve of the Amendment and that it has to be ratified by three-fourths of 
the states.  And typically state legislatures will do this.  Three-fourths of 
the state legislation translates to 38 states.  Those have to happen for the 
Constitution to be amended.

Now, I think ó what does that tell us?  I think one of the things in terms 
of an application question is this.  Today you may hear politicians say, ìVote 
for me and Iím gonna propose an Amendment to change the Constitution.î  
Whether it is to allow prayer in public schools or whether it is to balance 
the budget or to ban abortion.  The latest, of course, is proposal ó right now 
the discussion going on about an Amendment to the Constitution that would ban 
gay marriage.  Now, you hear politicians say this.  I think, again, in your 
wisdom here you should realize that the chances of any kind of proposal 
actually taking place, of any action that takes place from that is very, very 
small indeed.  Again, a politician can tell you that over and over again, 
ìVote for me.  Iím gonna propose this Amendment.î  He may propose the 
Amendment but is it really gonna happen?  And the chances are very, very slim 
that it will not.

The gay marriage proposal is a good case in point.  It was proposed 
earlier back in 2004, and during that time neither House or Congress could 
even muster up a bare minimum 51 percent majority much less the two-thirds 
majority required.  So it never got out of either house.  And itís gonna come 
up again and theyíre debating the issue, thinking that because when Bush was 
reelected that maybe this signaled a real true mandate, and that maybe some 
members of Congress who were thinking about not accepting this proposal might 
go along with it.  But Iíll tell you what I would suggest.  I would suggest to 
you that ó again, my prediction and see if Iím wrong here ó it wonít get out 
of either House.  It may pass the majority in one House but it will not get a 
two-thirds majority in either House.  Iím pretty confident of that.  And so 
again, if you look at the fact that weíve had 10,000 Amendments proposed and 
only technically 17 have made it into law over the last 230 years or so ó I 
mean, that tells you itís a very, very difficult document to amend or change.

Then a thing I want to talk about a little bit today is focusing on the 
Missouri Constitution since we are talking about the Constitution, and some of 
the material there I had in the reader here that we have some information 
about Missouri government.  And in a lot of ways, if you look at the Missouri 
Constitution, it does parallel our Constitution, the U.S. Constitution, in 
many ways.  And in a lot of ways the same kind of intent here.  Why do we have 
to have a State Constitution?  Well, why do we have a Federal Constitution?  
Because it spells out the rights and the relationship between people and 
government.  In a lot of ways, itís the same kind of idea here.  

In fact, they also bring you to the idea of a 10th Amendment to our U.S. 
Constitution.  The 10th Amendment has that reserve powers clause, remember?  
The reserve powers clause says essentially that the states have a lot of 
power.  If itís not specifically denied to them, they have sort of a blank 



check of power belonging to the states.  Now, if the states have all this 
power, in a lot of ways it does make sense that there ought to be State 
Constitutions to spell out the limits of what the State governments can and 
cannot do as well.  So itís important that we have a State Constitution to 
provide information about the number of representatives, how representatives 
will be selected, and those kinds of things.  And also how it spells out the 
relationship between the state and county and local governments.

Now, just a historical overview real quickly.  Weíve had four basic 
Constitutions since the State of Missouri was founded.  The first one was in 
1820, the first Constitution in Missouri, and the basic characteristic there 
was that it made clear who was a citizen of Missouri, to establish citizenship 
for the people of Missouri.  And specifically, it denied citizenship to 
African Americans.  African Americans were excluded from participation.  They 
were not considered as citizens of the state and they were denied the right to 
vote.  And thatís one of the main characteristics of the 1820 Constitution.

1865.  We fought the Civil War, ended in 1865.  Not surprising that we 
would have a new state Constitution.  In a lot of ways the 1865 Constitution 
essentially ó really changed the citizenship requirements from 1820.  In this 
case it did establish citizenship for African Americans.  Whatís also 
interesting is that it took away citizenship from those who were Confederate 
sympathizers.  If you had sided with the South, living in Missouri, under this 
Constitution accordingly you were denied the right to be a citizen of 
Missouri.  It established citizenship for African Americans and it took away 
citizenship from those who were Confederate sympathizers.

Whatís really interesting is when we say Confederate sympathizers, that 
means people who either fought for the South, if you had fought for the 
Confederacy, or if you happened to be in the same family or you were simply 
sympathetic to the South, it took away your citizenship.

1875.  That was a very important Constitution when it was adopted in 1875.  
Its distinguishing characteristic is that it strengthened the powers of the 
governor.  And specifically, the most important power it gave, it extended his 
term.  It gave him ó it extended to a four-year term but it also gave him 
something called the line item veto.  This was the first time that the 
governor had a line item veto.  Most governors across all of our states have 
the line item veto.  Before I tell you what the line item veto is, I bet some 
of you ó many of you already know what the line item veto is.  Could somebody 
explain the line item veto?  Well, let me ask another question first.  Does 
the President have a line item veto, yes or no?  Does the President of the 
U.S. have a line item veto?

[Inaudible student response]
No, he does not.  Did the President ever have a line item veto ó in the U.S.?  
Absolutely.  Under Bill Clinton for a short, brief moment in time until the 
Supreme Court declared that unconstitutional.  So our U.S. President doesnít 
have this, but all the governors do have this, do have a line item veto, do 
have the power.  So what is the line item veto?

[Inaudible student response]
Okay.  Good.  Basically the line item veto is one where itís a veto power 

that allows the governor not to veto the whole bill up or down, but to veto 
out certain select parts of that bill.  So if Iím the governor, instead of me 
being like the President ó if I get a bill on my desk I have to either approve 
the bill as it is or veto it in its entirety.  If Iím governor I donít have to 
do that.  Instead, there may be certain provisions in this that I like and 
certain provisions that I do not like, and I actually have the power to 



actually veto out those provisions that I do not like.  So thatís the power 
that, again, most all the governors have in the U.S. and it is one that the 
Missouri governor has had since 1875.  So that was the distinguishing 
characteristic of that.

When we talk about the presidency a little bit later on in the semester, 
weíll be talking a little bit more about how the President has used the line 
item veto and how it does enhance his power if he had it relative to the power 
of Congress.  But thatís down the road.

Let me give you one more here in terms of the Missouri Constitution.  Our 
latest and greatest Constitution was adopted in 1945.  Now, whatís interesting 
ó and thatís the one that we have here in place today.  Now, what I think is 
really interesting is this.  Even though ó going back to talking about 
amending the Constitution and the U.S. Constitution, how difficult it is to 
amend, watch this.  Since 1945, anybody have any idea how many times the 
Missouri Constitution has been amended?  Again, I donít know how much training 
youíve had as ó back in school in terms of the Missouri Constitution, but I 
can tell you right now itís been amended quite a bit.  Actually, 82 times just 
since 1945.

Now, hereís a real key to that.  Why is it so easy to amend the Missouri 
Constitution and so hard to amend the U.S. Constitution?  And this is a very 
important distinction between the Missouri Constitution and the U.S. 
Constitution.  Why is it so much easier for the Missouri Constitution to be 
amended?  Who approves it?  Yes, sir?

[Inaudible student response]
Absolutely.  Very good.  The reason why itís so much easier is because any 

proposed amendment to the Missouri Constitution has to come before the people 
for a vote.  Itís not the legislature.  Itís not three-fourths of the counties 
all across Missouri, you know.  Itís nothing like that at all.  It comes 
before the people for a direct vote.  And to approve it, itís only just 
majority, a simple majority, is all it takes to approve an amendment to our 
Constitution.  Yes?

[Inaudible student response]
Very good question.  Is it possible for the Supreme Court to say that a 

State amendment is unconstitutional?  Whatís the answer?  Hypothetically, 
then, letís say there is an amendment or even a provision in a state 
Constitution that is not consistent with the U.S. Constitution.  Now, if that 
happens and if someone brings suit and appeals it up to the Supreme Court and 
the Supreme Court agrees to look at that, they can invalidate that part of the 
ó either the amendment or that part of the state Constitution.  But again, if 
thereís something ó going back to your point, if you see a provision ó if 
thereís a provision here in the Constitution, in a state Constitution, that 
conflicts with the U.S. Constitution, the supremacy clause will be 
controlling.

Now, the last thing I want to talk about ó and this kind of reflects, 
though, the reading by Thurgood Marshall that we have here.  Thurgood Marshall 
has here something called race in the Constitution.  And again, you really 
should read this because I think itís very, very interesting.  Does anybody 
know who Thurgood Marshall is?  Or was?  Whoís Thurgood Marshall?

[Inaudible student response]
Heís the first African American justice appointed to the Supreme Court.  

Thatís right.  Do you know how he became famous or how he got to be appointed 
to the Supreme Court, his background, by any chance?  Thurgood Marshall was 
the principal attorney who argued for the NAACP in Brown v. Board of 



Education.  He was the principal attorney for doing that.  Thatís how he 
became famous and eventually a justice of the Supreme Court.

This is a very interesting article, I think.  Interesting reading here.  
And some of the points that heís making.  Let me just ask you a quick 
question, according to Marshall.  Is the ó when we think about ó when some of 
us look at the Constitution, we sometimes think about the Constitution as 
being this beautiful document that the Founding Fathers adopted.  It reflected 
their profound wisdom and understanding of rights and liberties.  It is 
permeated with great ó the thoughts and ideas of great philosophers from the 
past like John Locke.  And they almost hold with this idea, this sort of a 
sense of reverence, you know ó this wisdom of the Founding Fathers. 

Now, what does Marshall say about that?  Does he agree with that idea, 
that this document reflects that profound wisdom and it was basically perfect 
from the start?  What does he say instead?

[Inaudible student response]
Okay.  Very good.  And just to repeat your answer, in a lot of ways what 

Marshall suggests is that he saw the document as flawed at the outset.  But 
over time, what has happened through amendments and through the struggles of 
our country and everything, the document has come to reflect more of those 
original aspirations of liberty and justice for all, you might say.  But he 
would make the argument that he did not see this document as being perfect 
when it was framed ó you know, born.

What kinds of flaws does he talk about in terms of the Constitution?  In 
what way does he see at the very beginning ó why was the Constitution flawed?  
And that also, by the way, speaks to this whole issue about how democratic was 
our Constitution to begin with?  What does he say or how democratic was our 
Constitution at the outset?  It had a lot of good things, right?  What were 
some provisions in there that kind of go against this notion of liberty and 
justice for all?  What does the Constitution provide?

[Inaudible student response]
It excludes citizenship and voting rights for African Americans?  Thatís 

right.  One thing he doesnít talk about specifically but did women have the 
right to vote?  Women did not get the right to vote ó this is an easy thing to 
remember.  Women did not get the right to vote until 1920 with the passage of 
the 19th Amendment.  So the 19th Amendment in 1920, okay?  Caucasian women did 
not have the right to vote until 1920.  The Founding Fathers did not provide 
that.  So in a lot of ways what Marshallís making the argument, heís got some 
very nice language where he suggests that, you know, it really took a long 
time for these ideals of democracy to really come into place.  And so again, I 
would encourage you to read this.  

One of the last things that he says here ó and this is on page 5 ó he 
says, for example, ìWe will see that the true miracle was not the birth of the 
Constitution but its life, a life nurtured through two turbulent centuries of 
our own making and a life embodying much good fortune that was not.î  He saw 
the Constitution as a living document and thatís his strength.  Today 
sometimes you hear an argument among people that talk about this idea of 
original intent.  We need to go back to the original intent of the Founding 
Fathers.  And then thereís some people who say no, no, no.  Donít go back to 
the original intent.  Look at the Constitution as a living, breathing document 
that we can kind of reflect and translate and adapt to meet the changing needs 
of our society.  People have different viewpoints about this.

But the people who believe in original intent ó you know, again, when I 
think of original intent, I say, yeah, itís important to understand what the 



Founding Fathers were saying, but at the same time how much of that should 
apply today.  Should all of it apply or some of it apply?  When we think 
about, for example, voting rights of African Americans, voting rights of 
women?  Again, thatís part of the original intent.  And so again, thereís some 
arguments for looking at the fact that itís really through the amendments to 
the Constitution and how the Constitution has changed through that process 
over the last 200 years thatís really its strength.  Thatís certainly what the 
Marshall reading suggests.

So basically, then, how democratic was our Constitution?  Couple of quick 
things Iíll just say.  First of all, slavery was certainly permitted even 
though we say that we are all created equal, you know.  Weíre endowed by our 
creator with certain inalienable rights.  Well, again, slavery was allowed to 
flourish at the time of its adoption, in part because it was an economic 
trade-off and a pragmatic trade-off to get the southern states to adopt this  
ó to ratify this Constitution.

Another example ó in fact, Iíll put this up here, too.  Voting 
qualifications.  So weíve got slavery as an issue.  Weíve also got voting 
qualifications that kind of go along with this.  Voting qualifications were 
left up to the states to decide.  And again, meaning that people who did not 
have property, if you happened to be female, if you were an African American, 
you were denied the right to vote.  Voting qualifications were left up to the 
states to decide.

Let me give you another one here.  Senators.  How were senators originally 
elected, do you remember?  They were elected by state legislators, not 
directly by the people.  That did not change until the 17th Amendment in, I 
think, 1913.  Which provided the direct election of senators.  Again, the 
election of senators.  Again, provided by state legislators.  Reflecting a bit 
of a distrust.  We believe in democracy but not too much democracy.  So we say 
that weíre gonna provide for the election of senators by state legislators as 
opposed to directly by the people.

And then, of course, how do we elect the President?  We have this thing 
called the electoral college which provided again an indirect election for the 
President.  It seemed to be that the Founding Fathers, as much as they 
cherished democracy, did not want too much democracy because they feared that 
mob rule and tyranny of the majority might be the norm and they wanted to 
provide some kind of provisions in there that would prevent what you might 
call the excesses of democracy.  They believed in democracy but democracy that 
needed to be held in check.  I think to some degree it reflected a bit of a 
distrust of the common person.

So those are some things I wanted to finish up with in terms of our 
discussion of the Constitution.  And what Iíd like to do now is go ahead and 
move on into Chapter 3.  But before we do that, I also want to make sure that 
we cover all the topics ó the important topics accordingly.  Do you have any 
questions or comments or anything about Chapter 2 before we go on?  Yes?

[Inaudible student response]
No.  Very good, very good.  One of the things I had in my notes.  The 

question is, did we talk about concurrent powers as the different kinds of 
powers that we see.  Basically, concurrent powers are powers that belong to 
both the Federal government and the states such as the power to tax.  That 
would be an example.  Power shared by both the Federal government and the 
states.  Very good.  Yes, maíam?

[Inaudible student response]
Itís just our present Constitution, yeah.  This is still the Constitution 



that we have in place.  I will say every 20 years we have ó weíre required to 
see whether or not we want to call for convention to create a new 
Constitution.  We are required to do that every 20 years.  But we have not 
created a brand new Constitution or anything ever since 1945.

[Inaudible student response]
Is part of our Missouri Constitution, yes.  Yes, exactly.   Every 20 

years.  Thatís right.
Okay.  Let me go ahead and change this over and talk a little bit about 

federalism.  When we think about federalism, from what youíve already heard so 
far, weíre talking about the whole idea of the relationship between the states 
versus the Federal government.  I would make the argument that since the 
adoption of our Constitution back in 1787, probably the single most persistent 
source of conflict that we had in our society has dealt a lot with 
relationships between the national government and the state governments.  A 
lot of people would make the argument that the whole political conflict over 
slavery and the Civil War was as much about statesí rights ó the rights of 
states versus the Federal government ó as it was about, you know, the moral 
issue of slavery.  That it was as much of an issue regarding federalism as 
much as it was the moral issue.

Even since that time, conflicts over whoís gonna regulate business or who 
should be responsible for what particular programs theyíre gonna do in our 
society ó again, it often goes back to the conflict between the role of the 
states versus the role of the national government.  In a lot of ways, I think, 
this is what it is all about.  The nature of that relationship between the 
national government and the states.

As we mentioned also, I think, on Monday when we were talking about 
federalism, remember this too.  We were talking about how we divided political 
authority.  The Founding Fathers were very much concerned about concentrating 
political authority, political power, in too few hands.  So they provided a 
system of separation of powers which was for what we said a separation 
dispersion of political authority.  And then also besides that horizontal 
dispersion we also had a vertical dispersion in terms of not having power only 
at the Federal government but leaving plenty of power at the states, too.  But 
again, weíre taking political power and dispersing it among different bodies 
as well.  Again, itís another way in which the Founding Fathers tried to avoid 
that concentration of power and authority.

Now, I think itís also interesting to ó when we talk about federalism, 
itís also nice to talk about how does federalism compare with other kinds of 
systems.  Let me just throw these three up here for you, too.  If you look at 
governments all over the world, you could probably divide them up ó democratic 
governments, at least ó and this ó it doesnít have to be democratic, though ó 
into these three basic systems: a unitary system, a federal system, and a 
confederal system.  What I want to do is show how our federal system or how a 
federal system contrasts with the other two.

So letís talk, first of all, about a unitary system.  A unitary system 
that we have here in this picture, I want you to understand, is that in a 
unitary system the central government, the national government, whatever it 
is, thatís the one that calls all the basic shots in the system.  And I think 
I may have given you an example about ó for example, France is a good example 
of a unitary system.  And right now we can, as I would say ó if we were over 
in France right now, the Minister of Education could look at her watch and see 
at this point in time what ó and tell you what every eighth grade student is 
studying all across France because itís very much centralized.  If you have 



had courses in business, for example, you may have talked about ó or business 
management ó you may have heard of a term called centralized or decentralized 
businesses.  Itís an organization structure.  Here power is centralized, 
basically resides in one particular area.  Itís concentrated at one level.

In a unitary system, power is centralized.  If you have ó if a state or 
regional or province can exist, it only can exist because the central 
government allows it to exist.  In other words, the regional governments or 
states, whatever you want to call them, they exist only because they are 
allowed to exist.  They are creations of that national or central government.

Interestingly, another example of a unitary system is ó if you think about 
this, this is kind of interesting ó are the states.  The state, like the State 
of Missouri, is a unitary system of government.  Not that Jeff City calls all 
the shots, but the counties and the cities that do exist exist because they 
have been authorized by the State of Missouri to set up ó to be set up as a 
legal entity.  So we actually have some unitary elements here in our country 
today. But when we talk about national governments, the distinguishing 
feature is that the national government calls all the shots.  Besides France, 
another example would be Israel and South Africa are both examples of unitary 
systems.

Now, in contrast to a unitary system, letís talk about a federal system 
here.  As you see here ó and again, Iíve got this on PowerPoint so you donít 
have to worry about drawing the boxes or anything.  Just download the 
PowerPoints if you like.  But in here, as we see right here, whatís 
distinguishing about this is that you will have a system of both the central 
government and state or regional governments.  I put them all up equal here, 
as you see, to convey the idea that basically any kind of change to our system 
has to be agreed upon by both the states and the central governments to create 
the ó at least the impression of relatively equal power between the central 
government and the regional governments.  And both of these governments act 
upon the citizens directly.  Both must agree to Constitutional change.

Examples of Federal governments besides the U.S. would be Canada.  They 
have, you know, the regional provinces.  Australia, India, Germany, 
Switzerland are some other examples that youíll find that organize according 
to a Federal type of structure.  So again the idea, then, youíve got basically 
multiple players or actors relatively equal in nature, and any kind of change 
that you have to have, everyone has to agree to that change.  Thatís the 
federal system on paper.  Now, in practice thatís not quite the way itís 
worked over time, but thatís the way ó at least, you know, sort of the essence 
of a federal system, what it should look like.

Confederal system.  Confederal system is a little bit different as you see 
right here.  I put the central government below the state or regional 
governments to convey to you the fact that in a confederal system whatís 
important to know is that the central government is a creature or creation of 
the state governments.  Itís almost the exact opposite of the unitary system.  
Itís the state governments or regional governments that get together and 
decide weíre going to create a central government and these are the powers 
that weíre gonna give it.  Whenever you hear a confederation or confederacy.  
Why do they call it the confederacy, you know?  Growing up in the school I 
didnít know that for the longest time.  Why do we call it a confederacy?  
Because it was a system of government based upon confederal principles.  
Confederal principles here was that the ó again, the states really call the 
shots.

The Articles of Confederation were based upon a confederal system.  The 



weaknesses of that system became quite apparent very early on because the 
central government did not have enough power, as we talked about earlier.  But 
again, the powers held by independent states, the central government is a 
creation of the regional governments.  The national government will derive its 
power from the state.  Itís dependent upon the state for its survival.  The 
national government can do no more than what the states allow it to permit.

So those are three systems.  Letís go back to our system, the federal 
system here, and talk a little bit about some advantages and disadvantages of 
federalism.  When we talk about our federal system here, then, the whole idea 
that I wanted to make sure that we understand is we have given a lot of power 
to the state and a lot of power to the Federal government.  And today if you 
hear someone saying that the Federal government has all the power and the 
states have none, to me I say you need to look back at the 10th Amendment of 
the Constitution at the reserve powers clause.  Because the states do indeed 
have quite a bit of power.  Question?

[Inaudible student response]
The commonwealth of independent states.  When the Soviet Union first broke 

up, the Ukraine ó they organized initially according to a confederal system 
and they still have sort of a loose relationship.  But itís not really a 
confederal system today.  But the commonwealth of independent states when it 
was first created was actually created under that kind of idea.  You donít see 
too many of them, though.

Disadvantages of federalism.  If you were to say whatís good about our 
system or bad about our system, what Iím really trying to get at here is 
whatís good about giving the states a lot of power and whatís bad about giving 
the states a lot of power?  Let me tell you right now some bad things 
potentially about why if we give the states too much power what can happen.  
Some people say that one of the disadvantages of our system of federalism is 
this: the states and local governments can block very important national 
policy such as civil rights.  States do have a lot of power and our system 
allows them to have a lot of power.

And so, for example, during the 1950s and the 1960s there were many 
southern states who were trying to block desegregation.  Despite what the 
Supreme Court said in 1954 in Brown v. Board of Education.  Let me give you a 
quick example of how I saw this just in my own experience.  In 1954 the 
Supreme Court said that states should move with, quote, ìall deliberate speed 
to institution desegregation.î  Now, that was 1954.  Now, I grew up in South 
Carolina and Georgia.  When I was growing up in an elementary school in South 
Carolina ó here it was 15 years after Brown v. Board of Education.  1969.  I 
was going to an elementary school and I lived in upstate South Carolina.  In 
my particular city, it was about 45 percent African American.  And where my 
elementary school was located was very close to ó there were segregated 
neighborhoods and there were a lot of neighborhoods very, very close by to my 
elementary school that were neighborhoods with African Americans.  So you 
would think this would be a prime choice of a school that would have a lot of 
children from all around including African Americans.  Fifteen years after 
Brown v. Board of Education, do you know how many African American kids were 
in my school?  Not just my class, but my school?  Any idea?  Zero.  Zero. 

This was an example here of the State of South Carolina dragging its feet 
on instituting desegregation.  Basically the state said to the Supreme Court, 
ìWe donít care what you say.  Fifteen years later weíre still dragging our 
feet.  Weíre still practicing ó even the law says we canít do this ó weíre 
still practicing de facto segregation.î  And thatís just true.  Thatís what 



was happening.  It wasnít until 1970 when I went to the next school that we 
began to see integration taking place.  So again, thatís an example how when 
you give states enough power they can block national policies such as civil 
rights.

Let me give you another example.  Giving the states a lot of power 
sometimes means that thereís an accountability issue and it means that local 
interests can go unchecked.   It allows the power of local interests to go 
unchecked.  Let me explain what Iím talking about.  Oftentimes, for example, 
in police ó if you look at police, law enforcement, judicial systems.  I donít 
know if this has ever happened to you.  Any of you from rural areas in 
Missouri, small town Missouri?  Probably quite a few of you.  Hopefully, this 
may not have happened to you.  It may have happened to some friends.  They 
were stopped by the police.  They were stopped unfairly or unfairly searched, 
and there wasnít a whole lot they could do about it.  I mean, that can happen.

Iím not going to bash the police or anything like that per se, but again 
let me just give you another quick example of how I saw this in an amazing 
kind of way back when I was living in Georgia.  We moved from South Carolina 
to Georgia, to continue on my story here.  We moved from South Carolina to 
Georgia, living in the south part of Georgia.  You had local deputies, 
sheriffs ó you know, cousins, good ëol boys, you know, running the police 
enforcement down there. 

We had right next to us a doctor who was from Massachusetts and this 
doctor had been there in the small town in Georgia, practicing medicine for a 
long, long time.  He never really quite felt accepted down in rural Georgia 
because he was from Massachusetts and he had this very strong Bostonian 
accent.  And so he always felt like he was an outsider, never really accepted 
by the townspeople.  Even though he was practicing medicine down there, he 
never really ó he was always considered, quote, ìa damn Yankee.î  So finally 
he decided to take an early retirement and leave, and move on back up to his 
home in Massachusetts.

Now, this man was probably in his late 50s, mid 50s to late 50s.  They 
packed their bags, get in their station wagon, and start heading out of town.  
They get right to the county line and all of a sudden he looks in his mirror ó 
the rearview window and sees these flashing blue lights.  So he pulls over.  
Two deputies of the county get out and approach the car.  And he said, 
ìOfficers, whatíd I do wrong?î  They said, ìCan we see your driverís license, 
please?î  So he gives them his driverís license.  They say, ìWhy donít you get 
out of the car.î  ìOkay, but why am I being pulled over?  Whatíd I do wrong?î  
ìPlease get out of the car.î  So he gets out of the car and he asks them a 
third time, ìWhat is it that I did wrong?î  He says, ìYou didnít do anything 
wrong.  We just wanted to give you a going-away party ó or a going-away 
present.î  And what was that going-away present?  They beat the crap out of 
him.  Literally.  They beat the crap out of him.  And he couldíve gone back to 
the hospital and gotten patched up, but he just said, ìForget it.î  He gets in 
his car, he goes to the next county to the hospital and gets treated there.

I didnít hear about this until a couple of weeks after he moved.  We had 
talked to them and ó we had become friends, our family had become friends with 
their family ó and he told us that would happen.  And as a young teenager I 
was incensed.  I said, you know, ìWhereís the justice in this?î  And I said, 
ìWhy arenít you suing them?  Why donít you just do something about it?î  He 
said, ìWhy bother?  I couldnít get anything done down there.î  And I think he 
was right.

Now, again, this is not to suggest something that ó this is a pattern 



thatís always repeated over and over again.  Thatís not what Iím suggesting.  
What Iím simply suggesting is that this is an example of how when you give the 
states and local governments a lot of power, a lot of carte blanche, and 
thereís not a lot of accountability involved, sometimes they can abuse that 
power.  And I know that can happen anywhere.  But again, thatís sometimes one 
of the arguments some people make in terms of federalism, why federalism is 
bad, because youíre giving the states too much power.  I personally donít 
believe that you give the states too much power.  Itís good that we have power 
dispersed and divided.  But again, that can be one of the down-sides 
occasionally.

Let me give you another one here.  Federalism can be bad because it allows 
for big variations in terms of how people are treated.  And what I mean, for 
example, here in terms of loss.  Let me just give you a couple of examples.  I 
hope this has never happened to you.  But if youíre in Michigan and you happen 
to possess more than 650 grams of cocaine, which is about ó I hope you donít 
know this either although you should know your metrics ó one and a half 
pounds.  So youíve got a little bit more than one and a half pounds of 
cocaine.  If you are in Michigan and you get pulled over, you know what the 
penalty is?  Mandatory life sentence.

Now, letís say that youíre lucky and you happen to be close to the border, 
and you head for the border.  And you speed and all of a sudden cross the 
state line.  Now it becomes a matter not of Michigan jurisdiction but of 
federal jurisdiction because youíve now crossed state borders.  Under federal 
jurisdiction the mandatory sentence is 10 years.  So if youíre lucky to make 
it to the border, you gonna shave off a lot of your time there.

What if you are ó not that Iím encouraging drug usage or speeding ó but 
what if youíre in Alabama?  What do you think they do there?  Theyíre gonna 
hang you, right?  No.  If youíre in Alabama that same crime, instead of being 
mandatory or 10 years, in Alabama itís about 5 years.  So you can make the 
argument that why is it that we provide such differences in laws between one 
state or another, or even between the Federal government? So thatís an example 
here about how federalism basically does it.

Let me give you another example that isnít drugs but something else.  
Minorsí access to abortion.  If you are in Florida or New York, there are no 
restrictions on a minorís access to abortion.  If you are in Pennsylvania, a 
minor has to obtain the consent of one parent or find a judge who is willing 
to waive that requirement.  So again, different ways in which people deal with 
abortions.

Another example.  I donít think I have it up here yet.  No, I donít.  
Another example would be this.  Monthly assistance, public assistance.  We 
have something called TANF.  Let me write this over here on this side here.  
TANF is something that replaced another acronym, AFDC.  TANF is a block grant 
called Temporary Assistance to Needy Families.  There used to be a categorical 
grant -- weíll talk about it a little bit later on, too ó a categorical grant 
called AFDC, Aid to Families with Dependent Children.  It was replaced a few 
years back with TANF which is more of a block grant because states have more 
discretion in terms of how they allocate funding for those who need public 
assistance.

The point I want to suggest to you here is TANF funding really does vary 
quite a bit from state to state in terms of the total package.  When you look 
at food stamps and other kinds of things, there can be a lot of differences in 
terms of how people are treated.  So, for example, a mother with four 
children, unmarried, needing help, on public assistance.  The amount of 



assistance she may get in someplace like Connecticut or New York might be very 
different from what she would get in Arkansas or Mississippi.  You could make 
the argument that maybe itís because of differences in the cost of living but 
thatís not the only case at all.  I mean, in some cases rural New York is just 
about the same cost of living as rural Mississippi in a lot of places.  But 
again, some vast differences of variations in terms of how people are treated 
by virtue of the laws.

Let me give you one more ó and I apologize for this because you canít 
really see this ó but Iíll say it and Iíll speak very slowly here.  States and 
local governments.  Okay.  State and local governments.  Just let me get on 
the VCR.  I have to slow it down a little bit.  State and local governments 
may lack the necessary expertise to accomplish important goals.  States and 
local governments may lack the necessary expertise to accomplish important 
goals.  Some states have the expertise and the resources to do good things.  
Some states do not.  I mean, itís just a fact of life.  Some states are 
relatively wealthy.  Connecticut is a good case in point.  High per capita 
income.  Some states are very, very poor.  And because of that, they may not 
be able to provide as much.

So let me give you a quick example of that before we go today.  Oh, my 
goodness.  Weíve already run into the time mark.  One quick example of that 
would be education.  The per capita education for a student who attends a 
public high school in Connecticut is much greater per capita funding than a 
person who attends public school in Mississippi or rural Arkansas.  Not to 
bash either of those states, those wonderful states, but again you see some 
big differences between the two because of the resources that those states 
have.


